
1

2

3

4

5

6

7

8

9

10

11

t2

l3

t4

l5

l6

17

18

19

20

2t

22

24

25

26

27

RECHfLfED
Fi:B i 7 :lltg

$T/JE AUDI ;: iIS trFI.']Ci:

OFFICE OF THE MONTANA STATE AUDITOR
COMMISSIONER OF SECURITIES AND INSURANCE

In the M.tter of

RIAN MATTIIEW WALKER

Case No. INS-2016-31I

FINAL AGENCY DECISION

Respondent.

The Montana State Auditor, Commissioner of Seaurities and Insurcnce

(Commissioner), has reviewed the Hearing Examiner's January 22,2018, Proposed

Findings ofFact and Conclusions oflaw, and Order (Exhibit A) in this matter. On

January 23, 2018, the Respondent was served a Notice of Opportunity to File Exceptions

and Scheduling Order (Notice). ln the Notice, the Respondent was notified that he had

until February 23, 2018, within which to file exceptions to the Proposed Findings of

Fact, Conclusions oflaw and Order, and request a hearing. IntheNotice,the

Respondent was notified that failure to respond by that time would constitute a waiver of

his ght to judicial review ofthe proposed order.

No exceptions or request for a hearing were filed by the Respondent. Therefore,

the Commissioner finds good cause to enter the following:
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ORDER

l. The Proposed Findings ofFact, Conclusions ofLaw, and Order (Exhibit A) are

hereby adopted in their entirety as the Final Agency Decision in this matter, and by this

reference are made part ofthis Final Agency Decision;

2. Pursuaat to Mont. Code Ann. g 33-17-1001, it is hereby ORDERED that

Respondents application for an individual adjuster license is DENIED.

DATED this \7 day of February, 2018.

Mike Winsor, CSI
Respondent

Montara State Auditor
Commissioner of Secudties and Insurance

cc:

W M. ROSENDALE,
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STATE AUDIi;fl 5 i)FIJICEOFFICE OF TIIE MONTANA STATf, AT'DITOR
COMNISIOI\ER OT SECURITIES AND INSURANCE

IN IIID MAT'TER Otr'
RIAN MATITEWWALKE&

Rcspolldcnt.

Case No. INS-2016-31I

)
)
)
)
)

HEARING EXAMINER'S PROBOSED
FTNDINGS OT FACT, CONCLUSIONS OF LAW, AND ORDER

Rian Manhew Walker request€d a headng oo thc Office ofthe Mo ana Statr

Auditor, Commissione! ofSecudties End Insunace (CSI)'s denial ofhis application for

En indcpsnd€nt insursnoc sdjuster lic€nsr. On March 31,2017, Heariog Examiner

Michael J. Rieley conducted a hcaring pursuant to g 33-l-701, MCA, and rhe Montana

Admidstratiye Proc€due Aet, $$ 2-4-601, ct scq., MCA. Miks Winsor represcnted the

CSI and plcscna€d testimony from CSI Licaosing Bureru ChiefJcannie Keller. Iyt.

Walker appeared pro se and presented lestimooy iom himself

Hcering Examina Riclcy admittcd fivc exhibits prEscnt€d by thc CSI during thc

hearing: Mr. Walkcr's application for an indcpcndcnt adjust€r liccns€ (Exhibir (Exh.) t)i

Mr. Walker's summary of his qiminal history and statrmcnt (Exh. 2); Mr. Walker,s

crimitul history tcport &om tbc Montala Dopartted ofJutica (Exh. 3); Mr. Walker's

judglncllt and s€ntsnc€ for theff, felony common solrcmc @xh. 4); and I printout of Mr.

Walker's file on the Mootsna Depadmcnt of Corroctions Corectionel Offender Nctwo*

website (CON Web) (Exh. 6).
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Following the hearing ttrc CSI filed its proposed fudings of fact sod conclusions

of law, and Mr. Walker e-mailed Hearing Examiner Rieley indicatirg he would rely on

the record Aom the proceedings.

Before issuing a ruling, Heeling Examiner fucley uncxpcctedly passcd away. On

November 30,2017, Aislinn W. Shaul-Jensen assumed ju sdiction pursuant to 0 2-4-

622,MCA. In her order assumingjurisdiction, Hcaring Examiner Shaul.Jensen informcd

the panies they had t€n days to noti, her of any claim that witness demeano! was &i

issue or objcct to the appointmsnt of a new hearing examincr and a decision on the

record. Neither pafy filed a notice or objection and, therefore, both parties waived any

ofthose claims.

From the testimonial and documentary eyidence presontcd, the hearing cxamincr

makes the following proposcd:

FINDINGS OF TACT

1. Mr. Walker is a rcsident ofthe State ofMontana- ExI. I at l.

2. On September 14, 2016, Mr. Walker applied for an indepcndent insurarce

adjuster license with the CSI. Tnnscript ofProceedings, Mar. 21, 2017 (Tr.)3:17-4:12.

3.

8:16-17.

Ind€pendert insurance Bdjustcrs adjust property and casualty elaims. .Id. at

4. As pan oftheirjob duties, indcpcndent insurancc adjusters inspect

claimants' propefly, which may ioclude homes, cals, personal property, or any place

where a claimant rcsidcs or works. Id. al8tl7 -19.

llEAAnC EXAMINETS PBOTOS!:D nNOTNCS Or rAqT, CONCLUSTONS Or L W, ANDORDDR
PAGE 

'



5, Independent iffuratcc sdjwters algo have pffsonal access to iosutEoge

funds and tbe insured's money. Id. at 8:20-9:5,

6. On his applicsrion, Mr. Walker indicared he had been charged with fetonies

for thcff (two counts), obsttuctingjus ce, criminal possession ofdangerous drugs, and

crimiml erdangcrment, and misdemcanors for obstructingjustice, obstucthg a la$,

enforcemenl office!, rcsisti[g aEEst, orimilal contompt, fiimiBsl possession ofdrug

paraphemalia, issuing a bad check, driving under the influence, obsEucting a polioo

offi cer, and disorderly conduct.,Id. at 5: I 4-2 I ; Exh. 2.

7. ThouSh it wss not requircd, Mr. Walker also included informarion ahout his

juvenilc criminal history. Tr. 6:3-7; Exh. 2.

8. Mr. Walker addressed hisjuvenile altd adult ciminal history and indicated

he was a fostcr child and recontly had convetted to Christianity. Tr. 6;12-18; Exh. 2.

9. An indication of cdminal history on an independe[t iEurancc adjustcr

application triggers additional review by the CSI. Tr. 4: l5- 17.

10. lrils. Kellcr, who revie$ld Mr. Walker's application, thoughl his discussion

of the home he grew up in and newfound religion werejustifications or excuses for his

criminal conduct. Id, at6:18-19.

I l. Independcnt insuranoc adjuster license appiicants also arc fingerprinted and

subject to state and federal background chcck. Id, at7.l-2.

T'AAING EXAMINENIS PIOPOSBD PIIIDINCS OF FACT, CONCLUAIONS OF LAW, AND ORD!:R
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12. Mr. Walker's Montana DcpEdment ofJustica (DOI) cdminal history repon

indicatcd hc had felony convictions for thefl, burglary, obstructingjusticc, and criminal

possession ofdangerous drugs. Id. at7:12-17; Exh. 3.

13. Mr. Walker's criminal history rcport also indicatcd he had misdemeanor

convictions for obstlucting justice, crimioal contempr, criminal possession of drug

paraphemalia, issuilg a bad check, obstrxcting a peace officer or other public scrvant,

and disoderly conducl, Exh. 3.

14. The report also iodicated Mr, Walker was had committed probation

violations.'Ii. 12:l; Exh. 3.

l5. Thqe wrre charges listed oD Mr. Walker's criminal history repoft that he

did not disclose in his application. Tr.239-10.

16. The CSI lookcd Mr. Walko up on CON Web and noted he was still on

probation. Tr. 12:) 5- 17 , 13:24; Exh. 6.

17. Mr. Walker will be on probation until202l. Tr,29tll-12.

| 8. Ms. Keller \f,as concemed about Mr. r alker's qiminal history. Id, at *15-

11.

19. Sbe noted Mr. Walker's ffiminal history spanned from when he was a

jwenile up urtil his latest aonviction in 2012, for obstructing a peace officer, ld. at 5:22-

6:2; Exh. 3.

20. Ms. Keller teslified: '1he lcngth ofthe report in itselfshows 6n extensive

criminal history which, in and of itselq is a concern." Tr. l2:3-4.

HEARTNG eXAMnER'S pROpOSED FINDTNGS OF rXCI, CONCLUSTONS Or r-{tv' aND ORDER
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21. The CSI was particularly concemed witi Mr. WalkBr's canvictions for

crimes ofdishonesty, especi8lly Mr. Walkcr's conviction for felonythen. M.al'l:,21-8:2.

22. Ms. Kcllcl testified that caim€s involving dishonesty have 8 direct

relationship to the oc,cupatiol ofarl independEnt insuranoc sdjuster. Id- algg-ll,

23. Convictions for lheft arc cotrcetning to the CSI bccause independent

insurance adjwters haye ac{ess to insuranc€ funds and insured's property, which could

bc very valuablc. .Id. at9:1.8.

24. Ms. Keller tcstificd:

The indcpcldcnt insurance adjuster has acc6s to dctcrmining value,
looking at damagc, bas personal acccss to both thc insurance frrnds and the
propdty ofthc insured, so there is a lot ofoppofunity to, you know, hEvc a
problem or - I don't, I don't want lo say therc's ar opportunity to steal
but thcy're , . , they hav€ a lot ofacacss to what could be largc dollar
amounts from the insurcd.

|d. rt 9:4-8.

25. In Mr. Walker's 1994 judgmcnt and scnlence for thefl, common schemq

\,vhich he submitted with his spplication, and which the CSI considered in its evaluation,

thc court noted:

By his own testimony, the defendant has admitled to a buglary ofthe
Julglcrama D8y Care in Kalispcil, Flathead County, Mortana, the two
felooies for which he is bcing s€ntence4 8s well as attcmpting to sleal
marijuana and scll it for profil. As ajuvenile, the defGndmt's criminal
conduct csused him to exhEust slmost cycry juvenile treatment facility in
the Stste, ircluding Pinc Hills, Riverdeu Youth Psychiatric Ccntcr,
Rimrock Foundation, aod foster placement yct hc has chosen to continue
his criminal conduct. Finally, as an adult, tie deferdant lied to the Slate,
thus implicatinS two innoceotjuveniles as accomplices in a burglsry. The
defendart admits to making this false statemcnt for his bercfit klowing that
thejuveniles, who were held on the charges, were in,loo€ot.

IIEABING EXAMINEA.'S PROP'OSED FINDTNGS OF TAC'T, CONCLUSIONS OF TAW, AND ORDIR
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Id- at 9 23 - 10:12l' Exh. 4 at 3-4 .

26. When asked about this conviction, Mr. Walker explained he "broke into the

Junglerama Day Care Center with two men, Niek atrd Nale. Atld uhen we wcre leaying,

I got caught, and Nick and Nate didn't. . . Thcy put me in [a] police car wit] nryo

juveniles I'd never seen befo!e." Tr.3l:4-14.

2'7 . Mr. Walker testificd that tle two imocent juvenilcs were found guilty of

the crime. ,ld at 3l: l9-21.

28. Mr. Walker did not give the police $c names ofthe real pqpetmtors

"[b]ecausc oftic convicl code thst I $ood by that you don't see nothin', you don't see

anything, hear anything, say anythinB I wasn't going to tell on the guys that I astually

did it with." |d. at 3ltl7- 19.

29. Mr. Walker testifted that, initially, he told the police the twojuvcniles

anested with him "didn't havc aflything to do with thisf however, when "thc prosccuting

attomey offer€d me a plea bargain . . . if I were to clear up Ioose ends fot them and tell

them who did thc . . . break-in with mc," Mr. Walker "look thst oppodunity for my own

benefit to tcll the couts, to write a staicmcnl saying that these hvo kids that have been

found guilty ofthis are, in fact, the ore,s that did it with me. Which was a lie." Id at

3l:14-15,32i4-9.

30. According to Mr. Walkcr, he "got caught in a lic" becausg Niok and Nate

tumed themselvcs io. ld. al32t9-13.

flEARINC EXAMINER'S PROPOSEO TTNDINGS OF PACT, CONCLUSIOITS OF L^lry' ANDORDER
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31. Folloving this conviction, Mr, Walker cortioued to cngage in criminal

conduct. Id, at l7:4-5, 29:15-17; Exh. 3.

32. Whcn askcd why hc culEntly is on probation, Mr. Walker teslified:

[B]efore the chsr8cs where I led the policq elude, eludiD& and I eoded up
bcing convicted of griminal crdangermcnt, I was discharged from I
prcvious 9 yea$ rhat thc atate imposcd on me . . . for fclony thefl, felony
lhefr common lcheme, and for criminal possessio[ ofdangerous drugs. . .

Aod because there wcre chemicals for marufacturing drugs i[ my c&r . . .
Meth . . . I was charged \f,ith maoufEcturing - which I didn't do aoy
manufacturi[& but there warc chcmica& that werc includcd in tlat. I wss
lookiog at 120 yesrs, and by thc g!ac. ofcod, thc stare sa\.y fii to giv€ mc
l0 years, 7 suspqtdcd, so I had 3 yerrs wirh &c Dcpartnent ofCorections,
and I was rccommended for trcatrnent and prsrelease. , . . I don't have to
bring that up because I wasn't convicted ofthst, but that's what I was
charged wirh. . , . Everythi[8 in that car was miae. The thing is, b that, like
I seid bcforc, I'm not herc to cxcuse my bchavid bcaause up uotil thst
pokrt whcn I sitting injail,I bad a spiritual awakenjng, aod I catre to fird
thc Lord. I didn't carc about Montsna, I didn't care about my faInily, I
didn't carc about mysclf, I didtllcare about snything but what I waotcd,
and th8t was to get high the next time. You know, so you look at 2O2l ag
being a largc amount oftime on probation; tlat's a drop in th€ bucket
compared to what I v/Es looking et, End what I've already discharged for
the state ofMontana. And, and every bit ofthal timc that, tiet I havc becn
given,l,l did deserve it. And I deserved morc, And tik€ I said, Iwasn'ia
goo4 I wasn't a good man. But tlat's not Itre todry. That's . . . tiosc ara
things I did, not who I am. I just, you know.

'Ir.29i14-31t3.

33. OIl Novcmbcr 10,2016, aier a full, complctc review ofMr. Walker,s

application, the CSI rofused to issuc .n indcpeDdelt insuance adj8tgr liccnse to Mr.

Walker. /d. al l);l l-14,22:21-22:.Etdr.. 1 at 3.

flDTRTNC EXAMINER'S TROIiOSED PINDIIIGS OF FACT. COITCLUSIONS OP L{IVI AND ORDER
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34. Mr. Walker testified he undcrstood Ms. Kellcl's concsms rcgarditrg his

spplicotion, stating: "ifl w8s in her position now alld I saw who I am on papcr, I would

hayc made thc same decision she did." Tr, 33:7-E.

35. The basis for thc CSI's denial was Mr. Walkcr's lengthy criminal history,

particularly his felooy colvictions involving climqs ofdishonesty. Id. at 13:18-20.

36. fie CSI did not bas€ ia decision on onc particulat chrge. ld. at 16t22-23.

37. Ms. Kelle! resdfied:

From tha time hc w8s a juvcnilc through 2012 therc arc rapcatcd, you

kno\u, issucs wilh the law. Ard wh€re I s€e that as a ncxus with the
adjustc! liccnsc is you ar€ now ststing values on what somc people's
homes, thrir proprrty, you arc cureotly undcr Eupcrvision ofthc
Departmcnt ofcoEcctions, and you , . . this may be an individual rhat
comes into your homq looks to see if thcrc's wakr darnagc in your child's
bedrcom. Maybe you havs assets End so the question is, is what's, what's
in th€ best intercst ofthe consumcr or the public at thEt point. And so lh&l's
what wc rsview,

ld. at 17t4-10.

38. Ms. Kelle. furthcr testilied:

What I am goilg !o tie my dccision to is that at the cnd offtc day, when 8n
adjustsr rcp.cscnts himsclf as licensed by this omcc and th! statc of
Montan!, the public has somc comfort th6t somebody is qualified to be able
to come into their home, b€ alnongst thcir family, atld &djust thcir, their
matcrial and their property. And I hnve a duty, and ftis oflice has a duty, to
proteot the aonsumers of Montaoq and b€cause ofthis extensive crimilal
history irwolving thoft.nd dishoD.sty, that is ofconccrn, and I am looking
althat83awholc.

Id. rt2lts-ll.

39. Ms. Keller is sv.,are ofMontala's policy favoring rehabilitation of

convicted felons. ld, at 22i2U21,23:l l -14.
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40. In dcterminiag he was not sufficiently rehabilitated, Ms. Kelle! considered

that Mr. Walker was still Fobation, but s:so considered the charscter and length ofhis

climinalhistory,particularlyhiscrimesofdishonesty..IdatlTtlS-\4,18:t6-22,

41. Ms, Keller also detemined Mr. Walke! was untrustworfiy and a source of

injury and loss ro ahe public. Id. at24t8-14.

CONCLUSIONS OF LAW

1. The insurance depaltment is und€r the conhol aIId supervision ofthE

commissioner. Sectior 33.1-301(i), MCA.

2. Thc commissioner has jurisdiction ovcr this matter. See generally $ 33-l-

3I I, MCA.

3, The commissiooer administcrs thc d€partment to cnsure thc interests of

insunncc consumers aro protcctod, Scction 33-l-31l(3), MCA.

4, An applicant for ao independent adjustcr licanse is required to comply with

thc Monlana Insura.nc€ Code, Chaptq 33 ofthe Montana Code Annotated. Section

33-17-1001(c), MCA.

5. To be licensed as an individual adjuster, the applicant "must b€ trustworthy

and ofgood character and rcputation." Section 33- 17-301(2)(d), MCA.

6. Tle comrnissioncr may refuse to isstrc an independent insurance adjuster

Iicensc when the applicant has been convicted of a felony. Section 33-17-lOOl(l)(e),

MCA.

HE^N,lltG &XAM INER'S PI,OPOSED IINDINGS OT FACT, CONCLUSIONS OT LAW, AND ORDER
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7, Howeyer, the commbsioner may not refuse to issue a liocnsc solcly on the

basis ofa orimiaal conviction, but must determinc: (a) whcther the applicart's climinal

oonviction bears a close relstioBship lo public healttl welfars, and safety as it appliss to

thc ocoupation for which licensure is sought; and (b) whether thc applicant has been

sufliciently rehabifitarad. See Ubich v. Bd Of fi.ozrul Servtces,96l F.2d 126,132, 133

(Mont. 1998) (citing 0 37"1.203, MCA).

8. The CSI'S rcfusal to issuo a license to Mt. Walker was not based solcly

upon a felony conviction; rather, the d€cisioo uas made based upon Mr. Walkcr's

l€ogthy criminal background, includiug multiple feloIlies with the most rec€nt datingjust

ovc! four years prior to Mr. Walkcr's Epplication data, Bnd failure to r€habilirate.

9. The CSI prop€rly rcfused to issue a lic€nse to Mr, W6lkq because:

a. M!. Walker's f€tony convictions oftheft, burglary, and obstruction

ofjustic€, and his misdemeanor convictions ofissuilg I bad check

and obstsucting a pcac& officer or other publio scrvant are crim6 of

dishonesty; and Mr. Walk6's qightccn-y€a!-long criminal carccr,

conviction ofcrimes involying dishonesty, currcnt probation, and

history ofprobation yiolations bear a close relatiomhip to public

hcalth, welfsre, artd ssfety Es it applies to the ocoupation ofan

insurance Edjuster because they indicate Mr. Walkor is not

trustworthy or ofgood charactet and r€putation and, if liccnsed, Mr.

flEAnt G EX MIIER'S PRO?OSED TTNDINGS OF FACT, CONCLUSTONS OF Llw' A'rD OtiOER
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Walker would regularly handle insured's fltnds, maintain financial

aod pcrsonal information, and hayc access to insued's property.

b. Mr. WElker's eightcen-year-long adult qiminal career, conviction

of crimes involving dishoncsty, cure probarion and history of

probation violstions iodicate a failurc to rehabilitate.

10. The commissioner also may refuse to issue a liccnse when th€ ,,applicant is

incompetent, untrwtwolthy, finalcially iresponsible, or a sourcc of iljury and loss to the

public." Section 33- 17-1001(l X0, MCA.

I l. The CSI properly refused to iisue a license to Mr. Wa.lker because his

extensivs criminal history and pattsm ofrecidivism indicste he is untrust*onhy and has

been a source ofinjury and loss to the public.

ORDER

Having reviewed and eonsidcrcd 8ll rc€ord idomation, including witness

testimony and exhibits admitted duling the hearing oo this mafler, it is ORDERED:

Pursuant to g 33-17-1001, MCA, Mr. Walker's application for an individual

insurance producer license is DENIED.

DATED this ,7Q\day of Jsnuary, 2018.

Agency Legal Services Bureau
l?12 Ninth Avenue
P,O. Box 201440
Hclcna, MT 59620-1440
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CERTITICATE OF SERVICE

I hereby cedify thEt I causcd q true and accuate copy of the forrgoing Order

Assuming Julisdictio! to be e-meiled aIld mailed to;

Michael Winsor '.
Stato Audiror's OIIicc
840 Hclena Avenue
Helena" MT 59601
mwinsor@mt.gov

Rian Matthew Walkcr
423 E. fuvcr Rock
Belgrade, MI59714
wrianI975@glnail.com
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